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New Developments with CMS

As discussed in our last newsletter, CMS recent-
ly transitioned to a new Workers' Compensation
Review Contractor (WCRC) as well as a new con-
tractor for the Commercial Repayment Center
(CRC). The WCRC handles the WCMSA review
process and the CRC handles the conditional
payment claim recovery process when Medicare
is seeking recovery from the primary payer
based on ongoing responsibility for medicals.

Despite the change in contractors, the WCRC
continues to review MSAs rather quickly, alt-
hough we have seen some increases in turna-
round time in getting CMS approval. Currently,
the approval process often takes 1 to 2 months.

CMS has indicated that the new WCRC will
begin reviewing MSAs in liability and no-fault
cases in the near future, although there has
been no announcement of when this will oc-
cur. Of course, we will let you know of any new
developments.

For the time being, we have seen a decreased
number of conditional payment notices (CPNs)
and demands issued by the new CRC. The new
CRC has issued a number of conditional pay-
ment letters (CPLs) instead. Unlike CPNs, CPLs
do not indicate that a demand will be issued
soon. CPNs are issued when the CRC intends to
issue a demand in the near future. While CPNs
indicate that a demand will be issued if no re-
sponse is received within 30 days, often the

process takes a bit longer.
Continued on page 2
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Continued from page 1

There have been some delays in receiving responses from the new CRC to disputes and ap-
peals, and the CRC continues to work through disputes and appeals that were submitted to
the prior contractor. Fortunately, we have seen improvements in turnaround times. While we
continue to have a very high success rate with disputes and appeals, the new CRC has shown a
bit more reluctance than the prior contractor to withdraw claims in some cases when docu-
mentation is not available evidencing that the treatment at issue is unrelated. To improve the
chances of a successful appeal, supporting documentation should be provided whenever pos-
sible.

To minimize the risk of CRC seeking reimbursement for unrelated claims, RREs should be cer-
tain to only report diagnosis codes under Section 111 that are specifically related to the injury
at issue. RREs should also ensure that termination of ORM is reported when ORM ends and
that ORM is not reported when ORM does not exist. From what we have seen, a significant
number of demands have been issued as a result of reporting mistakes. RREs should be espe-
cially cautious about programs offered by vendors that promise to automatically report claims
to CMS. Unfortunately, we have seen a number of cases where errors caused by such pro-
grams result in significant demands asserted by the CRC.

As you will find discussed in this newsletter, there has been an increasing amount of case law
involving Medicare Advantage Plans. Although courts have reached different conclusions
about whether Medicare Advantage Plans can assert a private cause of action against Medi-
care beneficiaries, courts have continued to consistently hold that Medicare Advantage Plans
can assert a private cause of action against insurers and recover double damages if their liens
are not resolved, even if the claimant has agreed to be responsible for liens. As such, we rec-
ommend ensuring that any Medicare Advantage and Prescription Drug Plan liens are resolved
when settling cases involving a Medicare beneficiary enrolled in such plans.

Please let us know if you have any questions about these issues or if you have any other con-
cerns. As always, we are happy to help. We hope you will find this newsletter informative.
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Recent Results:

Appealed conditional
payment claims of
$12,788.33. CMS
withdrew all claims and
closed their file.

Client
Savings = $12,788

Successfully appealed
$52,203.29 in
conditional payment
claims asserted by
CMS to zero.

Client
Savings = $52,203

Successfully disputed
conditional payment
claims of $17,376.92
to zero.

Client
Savings = $17,376

Court Dismisses Plaintiff’s Claims in
Wrongful Death Case When Plaintiff Was
Not a Party to Medicare Administrative
Appeals

The U.S. District Court for the District of Maryland affirmed that a
plaintiff must exhaust the administrative appeals process before
seeking a declaratory judgment that Medicare is not entitled to re-
cover conditional payment claims.

In Weiss v. Price, 2018 U.S. Dist. LEXIS 35078, the Plaintiff filed a med-
ical malpractice suit, following the death of her husband, alleging
two claims: (i) a wrongful death claim, in her individual capacity, and
(i) a survivorship claim, on behalf of the Estate. The state court judge
allocated all settlement proceeds to the plaintiff in her individual ca-
pacity. Afterwards, Medicare sought recovery from the Estate for
conditional payment claims and the Estate appealed to the Medicare
Appeals Council (MAC), citing the state court’s allocation. The MAC
found that Medicare was entitled to seek recovery and the Estate ap-
pealed to the District Court. Additionally, the Plaintiff, in her individu-
al capacity, sought a declaratory judgment from the District Court
that the settlement funds were not subject to recovery by Medicare.

In response to the Plaintiff's individual claim, the Department of
Health and Human Services (HHS) argued that the District Court did
not have subject matter jurisdiction to hear the request for a declara-
tory judgment because the Administrative Procedures Act's waiver of
sovereign immunity includes an exception in cases where another
statute forbids the relief that is sought. HHS contended that the So-
cial Security Act includes an extensive administrative appeals process
for Medicare claims, which must be exhausted prior to any further
judicial review. The District Court agreed and dismissed the Plaintiff's
individual claim because she had not been a party to any prior ad-
ministrative appeal and she had not obtained final judgment from
the agency. The District Court did note, however, that the parties
agreed that the Estate’s appeal would proceed.

The District Court also dismissed the Plaintiff's alternative argument
that Medicare’'s recovery attempt amounts to an unconstitutional
taking of property. The court stated that, absent a waiver of sover-
eign immunity, the Plaintiff's takings claim does not confer subject
matter jurisdiction.

Required statement from the AL State Bar: No representation is made that the quality of legal services to be performed is greater than the quali-
ty of legal services provided by other lawyers. Any recoveries and testimonials are not an indication of future results. Every case is different, and
regardless of what friends, family, or other individuals may say about what a case is worth, each case must be evaluated on its own facts and
circumstances as they apply to the law. The valuation of a case depends on the facts, the injuries, the jurisdiction, the venue, the witnesses, the
parties, and the testimony, among other factors.
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Second Circuit District Court
Holds That Medicare
Advantage Plans Can Recover
from Primary Plans

The U.S. District Court for the District of Con-
necticut followed the trend of permitting a
Medicare Advantage Organization (“"MAQO") to
sue pursuant to the Medicare Secondary Payer
Act's ("“MSPA") Private Cause of Action
("PCOA") provision.

In Aetna Life Ins. Co. v. Guerrera, 2018 U.S.
Dist. LEXIS 41450, Aetna, a MAO, paid medical
expenses on behalf of a Medicare beneficiary
after he sustained personal injuries at a gro-
cery store. After Aetna notified the defendant-
grocery store of its lien, the grocery store set-
tled and issued payment to the beneficiary
and his attorneys without reimbursing Aetna.

Pursuant to the PCOA, Aetna brought suit
against the grocery store, the beneficiary and
the beneficiary’s attorneys, seeking reimburse-
ment. The defendants moved to dismiss
Aetna’s claims, arguing that Aetna could not
bring suit against each defendant under the
MSPA.

The court held that MAOs may sue under the
MSPA's PCOA; however, the main issue was
whether the PCOA permits suit against the
beneficiary, his attorneys, and a tortfeasor. Alt-
hough the PCOA does not specify who may be
sued, the court stated that, at a minimum, pri-
mary plans may be sued.

Aetna argued that they should be accorded
the same recovery rights as the government,
which would permit recovery from a benefi-
ciary and their attorneys. In response, the
court distinguished the PCOA from the gov-

ernment’s recovery right under the MSPA by
noting that, although the government can
seek recovery from a beneficiary or their attor-
ney, double damages are only available
against primary plans. Because the PCOA only
permits suit for double damages, permitting
MAOQOs to sue beneficiaries or their attorneys
would give MAOs a greater recovery right
than the government. Additionally, the court
held that the settlement proceeds itself do not
constitute a primary plan under the MSPA.
Thus, the court dismissed Aetna’s claim
against the beneficiary and his attorneys.

In contrast, the court found that the grocery
store, as a tortfeasor, is a primary plan be-
cause it is a business that carries its own risk.
By settling and issuing payment to the benefi-
ciary, the grocery store established responsi-
bility as a primary plan under the MSPA. As a
primary plan, Aetna was permitted to sue the
grocery store under the PCOA.

Although the grocery store is a subject to suit
as a primary plan, the court noted that it was
arguable that the grocery satisfied its obliga-
tions to Aetna by paying settlement proceeds
to the beneficiary. Under the PCOA, a primary
plan is subject to suit when it fails to provide
for "appropriate reimbursement.” Thus, the
issue is whether the payment of settlement
proceeds to the beneficiary appropriately re-
imbursed Aetna. Following the Eleventh Cir-
cuit, the court held that payment to a benefi-
ciary does not constitute appropriate reim-
bursement where the primary plan was noti-
fied that a secondary payer issued payments
on behalf of the beneficiary. Therefore, be-
cause the grocery store is a primary plan for
purposes of the PCOA and they failed to pro-
vide appropriate reimbursement, Aetna’s
claim against the grocery store could proceed.
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Sixth Circuit Holds That Beneficiary Lacks Standing to Sue Insurer
Under Medicare Secondary Payer Act

Recently, the Sixth Circuit Court of Appeals upheld a district court’s decision that a Medicare ben-
eficiary did not have standing to sue under the private cause of action (PCOA) provision of the
Medicare Secondary Payer Act (MSP). In Gucwa v. Lawley, 2018 U.S. App. LEXIS 9428, the plaintiffs
filed suit against Accident Fund Insurance Company (Accident Fund) under the MSP, arguing that
Accident Fund wrongfully refused to pay medical benefits on behalf of the injured plaintiff.

Plaintiff Mark Marusza was involved in an automobile accident while working, and suffered injuries
to his brain, shoulders, cervical spine, and ribs. Following his discharge from the hospital, plaintiff
Nancy Gucwa, Marusza's live-in partner, provided dependent care. Accident Fund terminated
payment for Gucwa'’s care in July 2012. Accident Fund also retained doctors to examine Marusza's
level of disability. Following the doctors’ examinations and reports, Accident Fund refused to pay
for certain treatments. Marusza argued that Accident Fund wrongfully refused to pay for
$15,665.00 in treatments, and filed suit against Accident Fund under the MSP.

The MSP provides a private cause of action for double recovery when a primary plan fails to pro-
vide payment or reimbursement for medical treatment covered under the plan. Marusza’'s claim
under the PCOA provision was dismissed, because the district court determined that he could not
establish standing under the MSP. To establish standing, Marusza was required to show that he
(1) suffered an injury (2) that was fairly traceable to the conduct of Accident Fund, and that the
injury (3) was likely to be redressed by a favorable judicial decision.

In this case, Marusza did not assert any personal financial harm. He argued that Accident Fund
failed to pay for medical treatment for which it was the primary payer, but Marusza did not allege
that he personally paid for that treatment. Instead, he acknowledged that Medicare paid for the
treatment. The district court held, and the Sixth Circuit affirmed, that a financial injury suffered by
Medicare does not confer standing on Marusza under the MSP. The Sixth Circuit also clarified
that Marusza’s work injury itself does not confer standing under the PCOA provision of the MSP.
Instead, to establish standing, a financial injury must occur as a direct result of the primary plan’s
failure to pay for medical treatment.

Recent Client Feedback

“Thanks so much, Matt. [ always appreciate your hard work. It's so great working with you!”

“Thanks Jessica! We enjoy working with Carr Allison. It’s especially great to have people
in unusual situations like this!”

“Caylan, Thank you again for your assistance and professional courte.
an effort to determine what is an appropriate

“l am very pleased about a zero MSA and

“This is a great result! Th
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Eleventh Circuit District Court Holds That Medicare Advantage
Plans Can Recover from Treatment Providers

The U.S. District Court for the Southern District of Florida recently held that a Medicare Ad-
vantage Organization (MAQO) may bring an action against a provider for double damages under
the private cause of action provision of the Medicare Secondary Payer Act (MSP). While we
have seen numerous cases from Medicare Advantage Organizations against primary insurers, a
claim against a treatment provider under the MSP is something that this Court had not yet con-
sidered.

In this case, MSPA Claims 1, LLC v. Bayfront HMA Med. Ctr., LLC, 2018 U.S. Dist. LEXIS 44913 (S.D.
Fla. Mar. 20, 2018), an enrollee of a Medicare Advantage Organization was involved in an auto
accident. The enrollee received treatment at Bayfront HMA Medical Center. Bayfront, the De-
fendant in this matter, billed and received payment from both the enrollee’s MAO and enrol-
lee’s no-fault insurer for the treatment provided. Plaintiff, an assignee of the MAQ, filed a claim
under the private cause of action provision of the MSP seeking double damages. Defendant
Bayfront filed a motion to dismiss on the grounds that, among other items, the claim was not
allowed because it was against a provider and because it was barred by the statute of limita-
tions.

Unlike the Government, whose right to pursue a cause of action against a provider is explicit,
the MAQ's claim was filed under the provision that allows a private party to bring an action for
double damages. Defendant argued that this provision only allows a cause of action against
primary plans, not providers; however, the Court disagreed.

In its analysis, the Court looked to the CMS regulations that provide MAOs with the same right
to recover from a primary plan, entity, or individual that the Secretary exercises. Since the regu-
lations provide that CMS has a right of action to recover its payment from any entity, including
a beneficiary, provider, supplier, physician, attorney, state agency, or private insurer that has re-
ceive a primary payment, the MAO, having the same rights as the Secretary, also has the right
to recover from a provider. In short, because the MAO can exercise the same rights as the Gov-
ernment to bring an action for double damages against a provider, the Court found that the
private cause of action against Bayfront could proceed.

The Defendant also claimed that Plaintiff's MSP claim was barred by the statute of limitations;
however, the Court found that the Plaintiff brought the action within three years from the date
that it was billed by Bayfront or had any notice that a primary payment had been made to Bay-
front. As such, the action was timely and the motion to dismiss was denied with respect to the
MSP claims.

This decision could bring about an entirely new wave of suits from Medicare Advantage Organ-
izations. As always, we will keep you updated on any developments.
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New Budget Act Revives Limitation
of Medicaid Recovery Rights

In January of 2014, we advised that Ahlborn was no
longer good law, but now it appears to have been
given new life. On February 9, 2018, the Bipartisan
Budget Act of 2018 (“2018 BBA") was signed into
law. The 2018 BBA revives a limitation regarding
states’ ability to seek reimbursement of Medicaid
costs from a third-party liability settlement.

Previously, under the 2006 decision in Arkansas
Dept. of Health and Human Servs. v. Ahlborn, 547
U.S. 268 (2006), the U.S. Supreme Court limited
states’ recovery rights for Medicaid costs to the
portion of settlement or award designated for
medical expenses. Seven years later, the Bipartisan
Budget Act of 2013 (“2013 BBA") legislatively over-
turned Ahlborn by permitting states to recover
Medicaid costs from the entire third-party liability
settlement amount.

Currently, the 2018 BBA specifically and retroactive-
ly repeals the expanded recovery right granted to
the states by the 2013 BBA. See H.R. 1892 Title XII
Section 53102(b)(1). As such, the 2018 BBA effec-
tively reinstates the Ahlborn limitation. Thus, when
seeking reimbursement for Medicaid costs from a
third-party liability settlement, states are limited to
the portion of the settlement or award designated
for medical expenses.

I

Courts Dismiss Claims by
Medicare Advantage Plan
Assignee

MAO-MSO Recovery II, LLC ("MAO-
MSQO") has filed putative class action suits
against multiple insurance carriers claim-
ing to be assignees of recovery rights
originally held by numerous Medicare
Advantage Organizations. Pursuant to
the Medicare Secondary Payer's Act’s pri-
vate cause of action, MAO-MSO is seek-
ing recovery from insurers for failing to
reimburse Medicare Advantage Organi-
zations for payments made on behalf of
beneficiaries for injury related treatment.
In a string of similar suits filed by MAO-
MSO in District Courts throughout the
country, the courts have dismissed their
claims. For example, recently, in MAO-
MSO Recovery I, LLC v. USAA Cas. Ins.
Co., 2018 U.S. Dist. LEXIS 54627, the U.S.
District Court for the Southern District of
Florida dismissed MAO-MSQO'’s complaint
for failing to establish standing to bring
their suit because they did not allege any
facts in their complaint regarding the ex-
istence of the assignment agreement.
Similarly, in MAO-MSO Recovery I, LLC v.
Allstate Ins. Co., 2018 U.S. Dist. LEXIS
55131, the U.S. District Court for the
Northern District of Illinois dismissed
MAO-MSO's complaint for failing to state
a claim. In both cases, MAO-MSO has
been permitted to refile their complaint.
We will continue to monitor MAO-MSO's
suits and provide updates regarding de-
velopments in these cases. Given the ag-
gressive nature of this company and oth-
ers, it is crucial to ensure that such liens
are handled properly to avoid the time
and expense of litigation.
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Fifth Circuit District Court
Allows Medicare Advantage Plan
to Seek Reimbursement from
Tort Settlement

On March 16, 2018, the U.S. District Court for
the Southern District of Texas denied the de-
fendant's motion to dismiss in Humana, Inc. v.
Shrader Sc Associates, LLP., 2018 U.S. Dist. LEXIS
43884. The matter originated from a suit by Hu-
mana, Inc., United Healthcare Services, Inc., and
Aetna, Inc. (“Plaintiffs”) for reimbursement from
settlement funds being held by law firm Shrader
& Associates, LLP (“Shrader”). Shrader repre-
sented several claimants who suffered asbestos
injuries and successfully sued for damages. As a
result of said suit, a trust was established from
which to pay claims, and Shrader holds said set-
tlement funds for at least 15 claimants. Plaintiffs
assert that, among other things, they administer
Medicare Advantage Plans ("MAPs") that condi-
tionally paid for claimants’ medical treatment for
asbestos injuries. As such, Plaintiffs argue that
the Medicare Secondary Payer Act (“MSP") enti-
tles them to reimbursement for those condition-
al payments and have filed suit against Shrader
under the private cause of action (PCOA) provi-
sion of the MSP.

Shrader argued that Plaintiffs’ suit should not be
permitted to go forward because: 1) the asbes-
tos trust disbursements Plaintiffs’ seek to recoup
are not “primary plans” under the MSP; 2) Plain-
tiffs did not allege facts establishing that a pri-
mary plan failed to make a payment required by
the MSP; and 3) construing the PCOA provision
of the MSP to afford Plaintiffs a private right of
action “renders Medicare Part C's secondary-
payer provision superfluous.”

The court determined that the 2003 Medicare
Modernization Act shows that Congress intend-
ed the term “self-insured plan” be given a broad

definition. In making its decision, the court re-
lied on a prior holding from the Fourth Circuit
Court of Appeals that a tort settlement consti-
tutes a primary plan. See Brown v. Thompson,
374 F.3d 253 (4th Cir. 2004). Under this broad
definition, the court held that the asbestos trust
constitutes a “self-insured primary plan” under
the MSP. As such, Plaintiffs may seek reim-
bursement from the trust.

The court also did not accept Shrader's argu-
ment that a PCOA can only be brought if Medi-
care, not a Medicare Advantage organization,
makes the conditional payment. The court held
that this argument was not supported by the
MSP or the regulations. In so deciding, the
court cited the Third Circuit's decision in In re
Avandia.

Citing holdings in the Eleventh, Sixth and Third
Circuit Courts of Appeals, as well as holdings by
district courts in the Eastern District of Louisiana
and the Western District of Texas, the court dis-
patched with the argument that Plaintiffs’ suit
should not go forward because Medicare Ad-
vantage Plans are not entitled to proceed under
the PCOA provision of the MSP. The court
acknowledged that “the circuit courts to have
addressed this issue have held that this section
permits an MAO to sue a primary plan that fails
to reimburse an MAO's secondary payment.”
Finally, Shrader argued that extending the PCOA
to Plaintiffs would render Medicare Part-C lan-
guage superfluous. However, the court found
that the Medicare Part C language is distin-
guishable from the MSP and, therefore, Plaintiffs
still may assert a private right of action under
the MSP.

This holding further illustrates the broadening
definition of what constitutes a primary plan and
reiterates prior holdings that MAOs have the
same rights of recovery as Medicare. As always,
we will keep you updated on any developments.
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Court Upholds Medicare’s Recovery Despite Amended
Complaint in Wrongful Death Case

The U.S. District Court for the Northern District of Illinois, Eastern Division, upheld the Medicare Ap-
peals Council’s ("MAC") finding that a plaintiff cannot shield liability settlement funds from Medicare
by simply drafting a settlement order to remove a claim that would allow recovery of conditional
payment claims.

In Paraskevas v. Price, 2017 U.S. Dist. LEXIS 198072, the Plaintiff settled her case with her deceased
husband’s physician. Upon finalizing settlement, she amended her complaint to remove a survivor-
ship medical malpractice claim, which would have allowed Medicare to recover conditional pay-
ments. She also filed a motion to approve settlement with the state court, which stated that the set-
tlement should only apply to her other claim, a wrongful death action. Without holding a hearing,
the state court approved the settlement agreement and the Plaintiff's motion.

The MAC determined that Medicare was entitled to seek reimbursement from Plaintiff's settlement
proceeds because the settlement agreement covered the medical malpractice claim and the state
court’'s order did not preclude Medicare's recovery right. On appeal, the District Court considered
whether the MAC's determination was supported by substantial evidence.

First, the District Court held that the MAC had substantial evidence to support its finding that the
settlement agreement included the medical malpractice claim because: (1) at the time of settlement,
the operative complaint still included the medical malpractice claim; (2) the tentative settlement
amount, which included compensation for the medical malpractice claim, was the same amount as
the final settlement; and (3) at the ALJ hearing, Plaintiff's counsel stated that the parties had settled
the medical malpractice lawsuit.

Next, the District Court considered whether the state court’s order approving settlement precluded
Medicare's recovery right. Generally, when a liability settlement releases medical expenses, Medicare
is entitled to reimbursement for any claim-related conditional payments. The District Court noted
that, under the Medicare Secondary Payer Manual, however, when a court order, based on the merits
of the case, designates a specific amount as not related to medical services, Medicare will not seek
recovery from that portion of the settlement proceeds. Therefore, if the state court’'s order was
based on the merits of the case, Medicare would not exercise its recovery rights. To be considered
on the merits, the order must have been issued after the court had heard and evaluated the evi-
dence and the parties’ substantive arguments. Here, the Plaintiff was unable to show that the state
court even held a hearing. Additionally, the fact that Plaintiff's counsel prepared the order for the
court to sign and it was unopposed showed that the state court did not consider the merits of the
case. Simply stated, the state court rubber stamped the Plaintiff's order. For these reasons, the Dis-
trict Court held that the MAC had substantial evidence to conclude that the state court’s order was
not based on the merits of this case.

Because the MAC had substantial evidence to support its determination that the parties included the
medical malpractice claim in the settlement agreement and the state court’s order was not based on
the merits of the case, the MAC's decision was affirmed. Thus, Medicare could seek recovery from
the liability settlement proceeds.
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Eleventh Circuit Reaffirms That Medicare
Advantage Plans Can Sue Primary Payers

As you will recall, in August 2016, the U.S. Court of Appeals for the
Eleventh Circuit, following the lead of the Third Circuit's decision
in In re Avandia, affirmed the decision of the lower court in Humana
Med. Plan v. W. Heritage Ins. Co., 832 F.3d 1229 (11th Cir. 2016). In
an opinion written by Judge Black, the Eleventh Circuit determined
that Humana, as a Medicare Advantage Organization (MAO), had a
private cause of action under the Medicare Secondary Payer Act
(MSP) and was entitled to recover double damages as a result of
Western Heritage Insurance Company's (“Western”) failure to reim-
burse Humana for medical expenses advanced on behalf of the
plaintiff. The Eleventh Circuit so held despite the fact that the plain-
tiff in the case had agreed to be responsible for Medicare liens as
part of the settlement agreement. The Eleventh Circuit's decision
indicated that, similar to the reimbursement rights of Medicare, the
reimbursement rights of an MAO will not be bound by the terms of a
settlement agreement. Judge Pryor dissented.

Following this decision, the judges in active service on the Eleventh
Circuit Court of Appeals conducted a poll as to whether the matter
should be reheard en banc. A majority of voting judges voted
against granting a rehearing, and it was ordered that the case would
not be reheard en banc. Humana Med. Plan v. W. Heritage Ins. Co.,
(2018 U.S. App. LEXIS 1939). This latest decision was issued on Janu-
ary 25, 2018. Judge Tjoflat dissented. Accordingly, the decision from
the lower court stands, and MAOs retain rights to double damages
under the MSP in the Eleventh Circuit.

Given the potential for double damages, it is important to ensure
that MAO liens are resolved. Under the decision of the Eleventh Cir-
cuit and other federal courts, MAOs, like Medicare, can seek recovery
from the defendant/insurance carrier if any liens are not resolved,
even if the claimant has agreed to be responsible. Please let us
know if you would like our assistance in determining whether a
claimant is enrolled in a MAO and in addressing MAO liens. We
would be happy to help!

Our Services

Workers' Compensation
Medicare Set-aside
Allocations

Liability Settleme
Allocations

Conditional Pa

Claim Resol
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New York State Court Holds That
Settlement May Be Vacated Due
to Parties’ Mutual Mistake Over
Medicare’s Claims

In Mayo v. NYU Langone Medical Center, 2018 N.Y.
Misc LEXIS 885, a New York state court held that a
settlement agreement (“the Agreement”) may be
vacated when a mutual mistake existed at the time
the Agreement was reached regarding the amount
of conditional payment claims for which Medicare
was seeking reimbursement.

This matter arose from a medical malpractice law-
suit brought by the administrator of the decedent’s
estate ("Plaintiff”) against the NYU Langone Medical
Center (“Defendant”). The parties were involved in
pre-trial proceedings from October 2014 to January
2016. During that time, the Center for Medicare
and Medicaid Services ("CMS”") sent two conditional
payment letters noting that conditional payments
were made by Medicare for the decedent’s medical
treatment, and CMS would be seeking reimburse-
ment for the same. The first letter, dated January
15, 2015, asserted conditional payment claims total-
ing $2,824.50, while the second letter, dated July 25,
2015, asserted conditional payment claims totaling
$1,811.95. Both letters advised that “the conditional
payment amount listed above is an interim amount.
We are still reviewing medical claims related to your
case.”

The parties agreed to a settlement in the amount of
$725,000.00. The Plaintiff executed the Agreement
on January 20, 2016. The Agreement addressed the
conditional payment claims by noting that the De-
fendant's insurer would pay the Medicare lien in the
amount of $2,824.50, and the remainder of the set-
tlement amount would go to the Plaintiff. On Janu-
ary 22, 2016, CMS sent a final lien letter to the

Plaintiff asserting $145,764.08, in conditional pay-
ment claims and seeking reimbursement for the
same. The Plaintiff appealed the conditional pay-
ment claim amount to CMS, arguing that he had
accepted the settlement offer of $725,000.00,
based, in part, on his understanding that the condi-
tional payment claims asserted would amount to no
more than $2,824.50. CMS denied the appeal, and
the Plaintiff requested a review of CMS's decision
by a Qualified Independent Contractor ("QIC"). The
QIC upheld CMS’s decision. The Plaintiff next
sought reconsideration of the QIC's decision by an
Administrative Law Judge (“ALJ"), and the ALJ found
that the Plaintiff was responsible for the full amount
of conditional payment claims including interest.

In the interim, the Defendant did not sign the
Agreement, and payment to the Plaintiff was not
made by the Defendant's insurer. Additionally, a
stipulation of discontinuance was not filed, and
judgement was not entered by the court. Following
the AL)'s unfavorable determination, the Plaintiff
moved in state court to have the Agreement vacat-
ed. Following an analysis under New York law, the
court held that the Agreement was not binding be-
cause it had not been executed by the Defendant.
Additionally, however, the court held that, even if
the document had been properly executed, the
Agreement was “subject to vacatur on the grounds
of mutual mistake.” The court determined that
both parties erroneously believed, at the time of the
Agreement, that no more than $2,824.50, in condi-
tional payment claims would be asserted by CMS.
The court determined that this was a mistake of fact
“sufficiently substantial so as to prevent a meeting
of the minds” as to the settlement amount and ren-
der the Agreement invalid.

Please let us know if we can help your settlement
go smoothly by assisting with the research, negotia-
tion, and resolution of conditional payment claims.

Want movre of the latest Medicare Set-Aside u
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New Developments with CMS

As discussed in our last newsletter, CMS recently transitioned to a new Workers" Compensa-
tion Review Contractor (WCRC) as well as a new contractor for the Commercial Repayment
Center (CRC). The WCRC handles the WCMSA review process and the CRC handles the condi-
tional payment claim recovery process when Medicare is seeking recovery from the primary
payer based on ongoing responsibility for medicals.

Despite the change in contractors, the WCRC continues to review MSAs rather quickly, alt-
hough we have seen some increases in turnaround time in getting CMS approval. Currently,
the approval process often takes 1 to 2 months.

CMS has indicated that the new WCRC will begin reviewing MSAs in liability and no-fault cas-
es in the near future, although there has been no announcement of when this will occur. Of
course, we will let you know of any new developments.

For the time being, we have seen a decreased number of conditional payment notices (CPNs)
and demands issued by the new CRC. The new CRC has issued a number of conditional pay-
ment letters (CPLs) instead. Unlike CPNs, CPLs do not indicate that a demand will be issued
soon. CPNs are issued when the CRC intends to issue a demand in the near future. While
CPNs indicate that a demand will be issued if no response is received within 30 days, often the
process takes a bit longer.

There have been some delays in receiving responses from the new CRC to disputes and ap-
peals, and the CRC continues to work through disputes and appeals that were submitted to
the prior contractor. Fortunately, we have seen improvements in turnaround times. While we
continue to have a very high success rate with disputes and appeals, the new CRC has shown
a bit more reluctance than the prior contractor to withdraw claims in some cases when docu-
mentation is not available evidencing that the treatment at issue is unrelated. To improve the
chances of a successful appeal, supporting documentation should be provided whenever pos-
sible.

To minimize the risk of CRC seeking reimbursement for unrelated claims, RREs should be cer-
tain to only report diagnosis codes under Section 111 that are specifically related to the injury
at issue. RREs should also ensure that termination of ORM is reported when ORM ends and
that ORM is not reported when ORM does not exist. From what we have seen, a significant

number of demands have been issued as a result of reporting mistakes.
Continued on page 2
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Continued from page 1

RREs should be especially cautious about programs offered by vendors that promise to auto-
matically report claims to CMS. Unfortunately, we have seen a number of cases where errors
caused by such programs result in significant demands asserted by the CRC.

As you will find discussed in this newsletter, there has been an increasing amount of case law
involving Medicare Advantage Plans. Although courts have reached different conclusions
about whether Medicare Advantage Plans can assert a private cause of action against Medi-
care beneficiaries, courts have continued to consistently hold that Medicare Advantage Plans
can assert a private cause of action against insurers and recover double damages if their liens
are not resolved, even if the claimant has agreed to be responsible for liens. As such, we rec-
ommend ensuring that any Medicare Advantage and Prescription Drug Plan liens are resolved
when settling cases involving a Medicare beneficiary enrolled in such plans.

Please let us know if you have any questions about these issues or if you have any other con-
cerns. As always, we are happy to help. We hope you will find this newsletter informative.
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